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United States Court of Appeals for the 

District of Columbia 

— 

No. 6489. 

Harry C. Atkinson, Appellant, 

vs. 

Elsie Atkinson. 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 57684. | 

Harry C. Atkinson, Plaintiff, 

vs ~\ | 

Elsie Atkinson/ Defendant. 

United States of America, j 

District of Columbia , ss: 

Be it remembered, That in the Supreme Coiirt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thej following 
papers w’ere filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Motion for Leave to Amend Bill of Complamt to 

Arniul Marriage. 

Filed January 19,1935. j 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

Equity No. 57684. 

Harry C. Atkinson, Plaintiff, 

vs. j 

Elsie Atkinson, Defendant. 

Comes now the plaintiff in the above entitled pause and 
moves this Honorable Court to allow him tp file the 


o 


H. C. ATKINSON VS. ELSIE ATKINSON. 


Amended Bill of Complaint, which is tendered herewith, 
for the reason that the present Bill of Complaint does not 
set forth sufficient facts. 

i MARK P. FRIEDLAXDER, 

! ROBERT I. SILVERMAN, 

Attorneys for Plaintiff. 

Copy left at offipe of plaintiff’s Counsel January 19, 1935, 
at 11:25 A. M. 

ROBERT I. SILVERMAN. 

Amended Bill of Complaint to Annul Marriage. 


To the Honorable Justice of the Supreme Court of the 
District of Columbia, holding an Equity Term: 


Your plaintiff respectfully represents as follows: 


1. That lie is a citizen of the LTiited States, a resident of 
the District of Columbia, and has resided in said District 
for more than fifteen years. 

2. That the defendant, Elsie Atkinson, is a citizen of the 
United States and has resided in the District of Columbia 
for more than fiftpen years; that the said defendant prior 
lo the 29th day ,of May, 1894 was known as Ella 0. 


G ranger. 

2 3. That on, to-wit, the 29th dav of Mav, 1894, the 

said defendant and one J ohn X .J y ey ser were niarried 
in the District of Columbia by the Reverend E. B. Bagby. 
That from flie"c[ate of said marriage until May 15, 1916, 
the said defendant and the said John N. Kevser did con- 
tinuously reside in the District of Columbia as man and 
wife. 


4. That on, to-wit, the 15th day of May, 1916, the said 

John X. Kevser left the marital domicile in the District of 
% 

Columbia and deserted the.defendant and did move into the 
State of Maryland. 

5. That on, to-wit the 28th day of June, 1927, the said 
John N. Kevser ^ brought suit against the defendant who 
was known at that time aTKIIa 0. Kevser, in the Circuit 
Court for Montgomery Countv in the State of Maryland, 

C? • * V 7 

praying for an absolute divorce on the ground that the 
said defendant, without any just cause or reason, aban- 
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doncd. and deserted him and that such desertion was de¬ 
liberate and final and that the separation oi the parties 
was beyond any reasonable expectation of j conciliation. 
That in said suit the said John X. Keyser alleged that the 
defendant was a resident of the District of Columbia and 
said John X". Keyser prayed for an order of publication in 
said cause. That service of process in said divorce pro¬ 
ceeding was not made upon the defendant in jtlie State of 
Maryland. 

i 

6. That from the date of the desertion by the said John 
X. Keyser of the defendant until the filing of'said suit by 
the said John X. Keyser, the defendant had continuously 
been domiciled in the District of Columbia,! she having . 
-re maine d^ the marital domicile after said act!of desertion 
and she, fhe said defendant, had never changed said domi¬ 
cile nor removed from the District of Columbia. 

3 7. That the said John X. Keyser did persuade and 

induce the defendant herein not to contest sai d di¬ 
vorce proceedings; and the said defendant and John X. 
Keyser did collude an d con nive so that the siiid John X. 
Kevser might obtain aiiabsolute divorce^ in tile Maryland 
Court, and as a result of said collusion and connivance 
the said defendant did not appear to contest said proceed¬ 
ings although she knew that the allegations of said Bill of 
Complaint were false. 

8. That in support of his Bill of Complaint filed in the 
Circuit Court for Montgomery Countv, Maryland, the said 
John X. Keyser offered false -testii nony of a desertio n by 
his then wife, the defendant herein, from him. 

9. That on the 4th day of Xovember, 1927, j the Circuit 

Court for Montgomery County, Maryland, fitting as a 
Court of Equity, decreed an absolute divorce jin favor of 
John X. Keyser against the defendant herein, who was then 
known by the name of Ella G. Keyser. j 

10. That the said defendant, who was known jto the plain¬ 
tiff as Elsie 0. Keyser, did represent to the plaintiff that ; 
she was l egally divorced , and the plaintiff, in reliance on 
said representations dicT on, to-wit, the 17th daf of Novem- 
ber, 1927, have a marriage ceremony performed bv the Rev¬ 
erend A. H. McKinley, in the District of Columbia, by vir¬ 
tue of which it was recorded that the plaintiff and defend¬ 
ant were man and wife. That no children were born to the / 
said Elsie 0. Keyser as a result of said alleged marriage. 
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11. That since he has been advised that the divorce was 

i 

invalid and his marriage void, the plaintiff has not vol¬ 
untarily cohabited with the said defendant as man and 
wife. 

Wherefore, the premises considered, the plaintiff prays: 

1. That a writ of subpoena be issued out of this 
4 Honorable Court requiring the defendant to appear 
herein and answer the exigencies of this Amended 
Bill of Complaint. 

2. That upon a final hearing of said cause the Court an¬ 
nul and declare void the marriage of Harrv C. Atkinson to 
Elsie 0. Keyser, celebrated in the District of Columbia on 
the 17th day of November, 1927. 

3. And for such other and further relief as to the Court 
may seem necessary and proper. 

HARRY C. ATKINSON. 


District of Columbia, ss : 

Harry C. Atkinson, being first duly sw’orn on oath, de¬ 
poses and says that he has read the foregoing Bill of Com¬ 
plaint by him subscribed and knows the contents thereof; 
and that those matters and facts set forth as facts are true 
and those set forth upon information and belief he believes 
to be true. 

HARRY C. ATKINSON. 

Subscribed and sworn to before me this 19 day of Janu¬ 
ary, 1935. 

[seal.] JULIA E. ADAMS, 

Notary Public, D. C. 

Motion to Dismiss Bill ayid Amended Bill. 

Filed February 16,1935. 

Now’ comes the defendant in the above entitled cause, 
through her attorney, Dora Palkin, and moves this Honor¬ 
able Court to dismiss the Bill of Complaint and the 
Amended Bill of Complaint filed in the above entitled cause 
for the reasons hereinafter stated. 

i DORA PALKIN, 

Attorney for Defendant. 
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5 Service of Motion is hereby acknowledged Febru¬ 

ary 15, 1935. 

MARK FRIEDLANDtER, 

Attorney for plaintiff. 

Decree Dismisjsmg-^Arfrera^^ dc. 

Filed March 12, 1935. j 

• *•***• 


This cause came on to be heard at this term, upon motion 
of the defendant, to dismiss the amended bill of complaint, 
and thereupon, upon consideration thereof, it jis ordered 
that said motion be and the same is hereby sustained, and 
the plaintiff, by his attorneys of record, in cjpen court, 
electing not to amend and to stand on his amended bill 
filed herein, it is by the Court this 12th day of M[arch, 1935, 
Adjudged, ordered and decreed that the amended bill of 
complaint be and the same is hereby dismissed,) with costs 
against the plaintiff. 

It is further adjudged, ordered and decreed that the 
plaintiff, Harry C. Atkinson, be and he hereby jis directed 
to pay to Dora Palkin, attorney for defendant, £s an addi¬ 
tional fee the sum of $60.00 for servicesjrendered herein. 

-JOSEPH W. (j)OX, 

i Justice. 


Appeal from the above order noted in opeh court by 
Harry C. Atkinson, through his attorneys, Marjk P. Fried- 
lander and Robert I. Silverman, and cost bond is fixed at 
$100.00 or $50.00 cash. 

JOSEPH W. COX, 

Justice. 

6 Memorandum. 


March 19, 1935—Bond on appeal for $100.0t) approved 
and filed. 

Assignment of Errors. 

Filed March 25, 1935. 

* * * * * # * 

Harry C. Atkinson, plaintiff in these proceedings, states 
that the Court erred: 
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1. In granting the motion to dismiss the Amended Bill of 
Complaint. 

2. In not denying the motion to dismiss the Amended Bill 
of Complaint. 

3. In holding that the Amended Bill of Complaint did 
not state a cause of action. 

MARK P. FRIEDLANDER, 
ROBERT I. SILVERMAN, 
Attorneys for Plaintiff, Appellant. 

Service of copy of the foregoing Assignment of Errors 
acknowledged this 25" day of March, 1935. 

DORA PALKIN, 

Attorney for Defendant, Respondent. 

Designation of Record. 

Filed March 25, 1935. 


The plaintiff, Harry C. Atkinson, having perfected an ap¬ 
peal to the Court of Appeals of the District of Columbia 
herein on the 19th day of March, 1935, hereby requests the 
Clerk of the Supreme Court of the District of Colum- 
7 bia to prepare at the plaintiff’s expense a transcript 
of the record on appeal, including therein the fol¬ 
lowing papers and proceedings, namely: 

1. Amended Bill of Complaint; 

2. Motion to Dismiss Amended Bill of Complaint; 

3. Order Dismissing Amended Bill of Complaint; to¬ 
gether with a copy of this Designation. 

MARK P. FRIEDLANDER, 

, ROBERT I. SILVERMAN, 

Attorneys for Plaintiff , Appellant. 

Service of copy of the foregoing Designation of Record 
acknowledged this 25th day of March, 1935. 

DORA PALKIN, 

Attorney for Defendant , Respondent. 
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8 Supreme Court of the District of Colombia 

United States of America, 

District of Columbia , ss: ! 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify t}le foregoing 
pages numbered from 1 to 7, both inclusive, to lie a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in Cause No. 57684 in Equity, wherein Harry C. 
Atkinson is plaintiff and Elsie Atkinson is defendant, as 
the same remain upon the files and of record ip said Court. 

In testimony whereof, I hereunto subscribe niy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 11th day of April, 19*35. j 

[Seal Supreme Court of the District of Colhmbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

l 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6489. Harry C. Atkinson, Appellant, vs. Elsie Atkin¬ 
son. United States Court of Appeals for the District of 
Columbia. Filed May 28, 1935. Henry W. Hodges, Clerk. 
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IX THE 

?Hntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


Xo. 6489. 


Harry C. Atkinson, Appellant, 

v. 

Elsie Atkinson, Appellee. 


APPELLANT’S BRIEF. 


Mark P. Friedlander, 
Robert I. Silverman, 
Attorneys for Appellant. 

502 Hill Building, 

Washington, D. C. 


Press of Byron S. Adams, Washington. D. C. 




IN THE 


Bmteb States Qlourt of Appeals 

FOR TIIE DISTRICT OF COLUMBIA. j 

I 


No. 64S9. 


Harry C. Atkinsox, Appellant, 

v. 

Elsie Atkinsox, Appellee. 


APPELLANT’S BRIEF. 


Disposition of Case. 

1 

This is an appeal from an order dismissing plain¬ 


tiff’s Amended Bill of Complaint to annul his 


mar¬ 


riage. | 

STATEMENT OF FACTS. J 

The plaintiff alleged in his Bill of Complajnt to 
annul his marriage that on May 29, 1894, the <|Iefen- 
dant and one John N. Keyser were married in thb Dis¬ 
trict of Columbia and from that date on, until M|iy 15, 
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1916, the defendant and the said John X. Keyser re¬ 
sided in the District of Columbia as man and wife (T 
2); that on May 15, 1916, the said John X. Keyser de¬ 
serted his wife, the defendant herein, by leaving the 
marital domicile and moving into the State of Mary¬ 
land; that on June 28, 1927, John X. Keyser brought 

suit in Maryland for an absolute divorce and for 
* 

grounds therefor stated that the defendant herein, his 
wife, had abandoned and deserted him (T 3). lie al¬ 


leged that his wife was a resident of the District of 

Columbia and prayed for an order of publication in 

said cause* Xo service of process was made upon the 

defendant in the State of Maryland (T 3). The Bill of 

Complaint herein further alleged that from the date 

of the desertion be the said John X. Kevser until the 

% • 

date of the filing of his suit in Maryland, the defendant 

was continuously domiciled in the District of Colum- 

* 

bia and never at any time changed that domicile; that 
by collusion: and connivance, the defendant did not 
enter any appearance in the divorce proceedings in 
Marvlaml, and the said John X. Kevser offered false 
testimony of a desertion by his then wife (T 3); that 


thereafter the Maryland Court decreed an absolute 
divorce in favor of the said John X. Kevser against 
the defendant (T. 3): that thereafter the said defen¬ 
dant represented to the plaintiff herein that she was 
legally divorced, and on the 17th of Xovember, 1927, 
the parties herein had a marriage ceremony per¬ 
formed: that no children were born of said purported 
marriage (T 3), and that since the plaintiff has learned 
that the divorce of the defendant was invalid and void, 
lie lias not cohabitated with the defendant (T 4). 


ARGUMENT. 
POINT I. 


I 


The I£aryland Decree Purporting to Divorce !the De¬ 
fendant and Her First Husband Was Voicjl and of 
No Effect and Cannot be Recognized lj>y This 
Court. 

This annulment suit was brought under r l[itle 14, 
Section 23 of the Code of Laws for the District of Co¬ 
lumbia, which provides “ * * * That marriage con¬ 
tracts may be declared void in the following cijses: 

“First. Where such Marriage was contracted while 

° . ! 

either of the parties thereto had a former wife!or hus¬ 
band living unless the former marriage had been law- 
full v dissolved. ?? | 

•r 

Our contention is that the prior marriage of defen¬ 
dant herein had not been lawfullv dissolved at the time 
of her purported marriage to the plaintiff. 

In order for the Maryland Court to have had juris¬ 
diction to render a valid divorce decree, it should have 
had either jurisdiction over the person of the defen¬ 
dant or over the res —the marriage domicile!. The 
Maryland court had neither. The Bill of Complaint 
alleges that the defendant was not personally! served 
in Maryland and it also alleges that the parties were 
domiciled in the District of Columbia at the t’jme the 
defendant was deserted by her husband, and tjiat the 
domicile never changed. The principal (juestionj in our 
case : s precisely the same as that which arose in the 
famous case of Had dock v. Haddock, 201 U. jS. 562, 
where the Court was called upon to pass on the va¬ 
lidity in another jurisdiction of a divorce obtained by 
the husband in Connecticut when the wife wjas not 
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served with the process in Connecticut and when the 
husband was residing there bv virtue of having; de- 
sorted the marital domicile in Xew York. The Court 
believed it well settled that: 

‘‘Where a personal judgment has been rendered 
in the Courts of a state against a non-resident 
merely upon constructive service, and therefore, 
without acquiring jurisdiction over the person of 
the defendant, such judgment may not be enforced 
in another state in virtue of the full faith and 
credit clause. * * *” Citing Pennmover v. Xeff, 
95 IT. S. 714. 


But even though no personal service is obtained 
against the defendant, still, if the res is within the 
jurisdiction of the Court that res may be affected by 
decree of theiCourt. That is, if the marital domicile 
here were in (Maryland, that Court would have juris¬ 
diction over the marital relation and be in a position 
to render a divorce entitled to full faith and credit 
under the Constitution. But as the Connecticut court 
in the Haddock case had no jurisdiction over the mar¬ 
ital domicile, so in our case the Maryland court had 
no such jurisdiction. 

At page 570 of the Haddock case, supra, the United 
States Supreme Court said: 


“Where the domicile of matrimonv was in a 
particular state, and the husband abandons his 
wife and goes into another state in order to avoid 
his marital obligations, such other state to which 
the husband has wrongfully fled does not, in the 
nature of'things, become a new domicile of matri¬ 
mony, and, therefore, is not to be treated as the 
actual or constructive domicile of the wife; hence, 
the place where the wife was domiciled when so 


I 


abandoned constitutes her legal domicile until a 
new actual domicile be by her elsewhere acquired. 
Citing Barber v. Barber, 21 How. 582.”! 

And at page 576 the court said: j 

“The only possible theory upon wliicli the prop¬ 
osition proceeds must be that the res ini Connecti¬ 
cut, from which the jurisdiction is assumed to have 
arisen, was the marriage relation. But * * * be¬ 
fore the husband deserted the wife in Xew York, 
the res was in New York and not Connecticut. As 
the husband, after wrongfully abandoning the wife 
in New York, never established a matrimonial 
domicile in Connecticut, it cannot be sa^d that he 
took with him the marital relation from [which he 
fled to Connecticut. * * *” j 

The propositions decided by the Haddock! case are 

so peculiarly applicable to the case at bar thaj it is not 

considered necessary to cite any further authority. 

The Maryland court did not and could not! lawfully 
* * 

divorce the parties when it had no jurisdiction over the 
parties or their marital relation. j 

POINT II. 

I 

The Prior Divorce May be Collaterally Attacked by 
the Second Spouse of One of the Divorced Parties 
in an Annulment Suit. 

i 

This proposition has been twice before squajrely de¬ 
termined bv this Court and is likewise settled bv our 
Code. In the case of Simmons v. Simmons, i}7 D. C. 
216, plaintiff sued the defendant for an absolute 
divorce. The defendant filed a cross bill and prayed 
for an annulment of the marriage between himself and 
the plaintiff on the ground that when the marriajge took 
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place the plaintiff had a husband living, from whom 
she had not been legally divorced. The evidence 
showed that the plaintiff’s divorce from her first hus¬ 
band in Virginia was procured by fraud. The Court 
pointed out that Sections 1283 and 1284 (Title 14 Sec¬ 
tions 1 and 2) provide that the marriage of any per¬ 
sons, either of whom has been previously married and 
whose previous marriage has not been terminated by 
death or a decree of divorce, is absolutely void ab 
initio and its nullity way be shown in any collateral 
proceedings. At page 219 this Court then said: 

‘‘It (the second attempted marriage) is void by 
law, and the courts have no alternative when the 
matter is presented, either directly or collaterally, 
in any matter in which it becomes an issue, but to 
declare it so.*’ 


See also Frey v. Frey , 61 D. C. 232, wherein the same 
principles were reiterated. 


POINT III. 

The Appellee Has Not Set Forth in Her Motion to Dis¬ 
miss the Bill of Complaint Any Reasons to Sup¬ 
port Her Motion. 

From the record presented in this cause this Court 
has no way'of determining the reasons upon which the 
Bill of Complaint in the lower Court was dismissed. 
The defendant’s Motion to Dismiss the Bill of Com¬ 
plaint appears in the transcript at page 4 and no rea¬ 
sons are given in support of her said motion to dismiss 
the Amended Bill. Equity Rule 11 of the Supreme 
Court of the District of Columbia provides: 


“* * * Every motion must be in writ ink en¬ 
titled in the cause, signed by the mover qr his 
counsel, and must state in separate paragraphs, 
successively numbered, the grounds upon wh|ich it 
is based.” 

There having been no compliance with the rules of 
the Court, the lower Court erred in sustaining the mo¬ 
tion. 


CONCLUSION. 


Counsel for the appellant respectfully submit^ that 
no reason has been given for dismissing the sjecond 
amended Bill of Complaint, nor can they concejve of 
any possible reason which can be given to sustain ap¬ 
pellee’s motion. The case of Haddock v. Haddock, 
cited above, and the long line of decisions following it 
conclusivelv show that the Marvland court was with- 
out jurisdiction to render a valid decree of divorce. 
This divorce being invalid, the defendant was sti 1 law¬ 
fully married at the time she purported to many the 
plaintiff. Our Code recognizes such a marriage as 
being absolutely void, and the plaintiff is entitled to 
have this marriage declared null and void. 


Mark P. Friedlander^ 
Robert I. Silverman, \ 
Attorneys for Appellant. 


